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MORRI S SHEPPARD ARNCLD, Circuit Judge.

This protracted litigation grew out of tragic events that
occurred nore than seventeen years ago when Jimme L. Wekley
evidently killed his wife with a shotgun and then turned t he weapon
on himself in an unsuccessful attenpt to conmt suicide. A jury
convi cted him of second-degree nurder in 1980, a judge (the jury
being unable to decide on a sentence) sentenced himto life in
pri son, and, after his conviction was affirned on appeal, see State
v. Weekl ey, 621 S.W2d 256 (M. 1981), M. Wekley twi ce petitioned
for post-conviction relief on various grounds in the state courts
of M ssouri and was turned away.

M. Wekley then applied for habeas corpus relief in the
appropriate federal district court under 28 U.S.C. § 2254(a), and
his petition was denied. Qur court reversed this denial on appeal,



see Weekl ey v. Jones, 927 F.2d 382 (8th Gr. 1991), and remanded to
the district court for further proceedings with respect to whether
M. Wekley's jury was constitutionally constituted, whether his
mental condition was such that he was deni ed due process when he
was put to trial, and whether his counsel was ineffective for not
asserting that he was i nconpetent to stand trial and for not going
forward with an i nsanity defense. On remand, M. Wekl ey abandoned
his claimthat his jury was unconstitutionally conposed, but the
district court granted the wit on his other clains. On appeal, a
panel of our court affirnmed the district court's grant of the wit
on the ground that counsel was ineffective for not pursuing an
insanity defense, but it reversed that portion of the district
court's judgnment that granted relief on other grounds. See Wekl ey
v. Jones, 56 F.3d 889 (8th Cr. 1995). W granted the state's
petition for rehearing en banc and vacated the panel's deci sion.

l.

For the reasons stated in the original panel decision, we
reverse the holding of the district court that M. Wekley was
entitled to relief on his due process clai mand because his counsel
was i neffective for not asserting that he was inconpetent to stand
trial. See Weekley v. Jones, 56 F.3d 889, 894-95 (8th Cr. 1995).

.

A good deal nore conplex and troubling is M. Wekley's claim
that his counsel was ineffective by persuading M. Wekley to
wi thdraw his defense of "not guilty by reason of insanity” and
proceeding to trial on a sinple plea of "not guilty." M. Wekley
has occasionally characterized his claim as one that his |awer
"coerced” himinto changing his plea, but we think that what he
means by that is that his |awer did not properly investigate the
viability of such a defense and did not advise him of the
possi bility of proceedi ng simultaneously with pleas of "not guilty”
and "not guilty by reason of insanity."
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M. Wekley's counsel tells an entirely different story. He
asserts that it was M. Wekl ey hinsel f who i nsisted on wi t hdraw ng
the insanity plea because he did not want to run the risk of
receiving an indetermnate sentence in a nmental institution.
M. Weekl ey preferred, his counsel said, torun the risk of a fixed
sentence in a prison. The district court made no specific finding
on this conflict in the testinony, although it at |least intinated
that it did not believe M. Wekley's counsel entirely, because it
hel d that counsel "fell belowthe standard [ of reasonably conpetent
representation of his client] by deciding when he was first hired
that the matter would be tried on a plea of not guilty.” The
district court also found counsel ineffective for not pursuing
si mul t aneously a defense of "not guilty” and "not guilty by reason
of insanity," especially since there was no pl ausi bl e defense on
t he facts.

At the tinme that counsel took up his representation of
M. Wekley, he knew that two psychiatrists, Dr. E. Corales and
Dr. Sadashiv Parwati kar, had exam ned M. Wekley and that both of
t hem had determ ned that he suffered from paranoid schi zophreni a.
Counsel also knew that Dr. Corales had been unable to make a
determ nation as to M. Wekley's probable responsibility at the
time that he commtted the nurder, but that Dr. Parwatikar had
opined, in words that nore or less tracked the relevant M ssouri
statute, that when M. Wekley commtted the offense he "did not
know or appreciate the nature, quality or wongfulness of his
conduct and, thus, he was incapable of conform ng his conduct to
the requirenents of the law " See Mb. Ann. Stat. § 552.030.1
(subsequently anmended to omt the last phrase). There was
t herefore sonme i ndication that a defense based on nental defect was
avai l able to M. Wekl ey.

We enphasize that all this is beside the point if counsel's
intention was to protect M. Wekley froman i ndet erm nate sent ence
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inanmental institution and if such a strategy was a reasonabl e one
froma professional perspective. The first condition seens to be
admtted by all: No one has contradicted the fact that the
avoi dance of an indeterm nate sentence was counsel's aim and,
i ndeed, the district court did not find otherwise. W see nothing
i nherently unprofessional, noreover, about such a strategy. At
trial, counsel did nmake sonme effort to cast doubt on M. Wekley's
guilt (there were no eyew tnesses), and M. Wekley did not admt
that he had killed his wife (he testified that he bl acked out), but
counsel endeavoured mainly to make M. Wekley out a synpathetic
character because of his self-inflicted wounds and evi dent physi cal
difficulties in an attenpt to influence the jury to give hima
I i ght sentence.

Such a strategy, it seenms to us, would be professionally
irresponsible only if M. Wekley were opposed to it or were not
adequately i nformed of his choices, including the choice to proceed
on a conbined plea of "not guilty" and "not guilty by reason of
insanity,"” and would have chosen to proceed on the basis of a
conbi ned plea. See LaRette v. Delo, 44 F.3d 681, 685-86 (8th G r
1995), cert. denied, 116 S. C. 246 (1995). M. Wekley testified
bel ow that his counsel did not adequately explain his options to

him but counsel asserted otherwi se by way of deposition. The
district court again made no finding of fact on this conflict in
the testinony. But during trial, in a lengthy colloquy that has

been extensively dissected in previous opinions of this court,
and by the court below, M. Wekley admtted on the record that
he did indeed understand his pleading options (which the trial
court carefully described to him and at no tine expressed
di ssatisfaction with his attorney. Indeed, he affirmati vely stated
during this colloquy that he was relying on his counsel and | ater
during the trial he expressed conplete satisfaction with his
counsel's representation. W think that in those circunstances a
finding of fact that accepted M. Wekley's self-serving and
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| at e- bl oom ng protestati ons woul d have been difficult to uphold on
appeal. We nean it in all sincerity when we say that M. Wekley's
sentence nust necessarily have caused him sone retroactive
di ssatisfaction with counsel's efforts.

Even if counsel in this case had failed to provide M. Wekl ey
with effective assistance, however, we do not believe that he has
shown prej udi ce. M. Wekley is not entitled to relief unless
“"there is a reasonable probability that, but for counsel's
unprof essional errors, the result of the proceedi ng woul d have been
different." Strickland v. Washington, 466 U.S. 668, 694 (1984).
Despite the use of the word "probability” in this fornmulation, the

Suprene Court has expl ained that a review ng court does not have to
believe that an alternative strategy would nore likely than not
have succeeded. Instead, the Court indicated that a "reasonabl e
probability is a probability sufficient to underm ne confidence in
the outcone." 1d. W are thus to assune in this case that counsel
had pursued a defense that at |east included a plea of "not guilty
by reason of insanity" and ask ourselves whether success with it
woul d have been reasonably probable. W do not believe that it
woul d have been for the foll ow ng reasons.

1. W are net at the outset with the difficulty that there
are sone material facts mssing fromthe hypothetical posture into
which we nust put ourselves in order to answer the relevant
guestion. For instance, we do not know what other psychiatrists
m ght have said about M. Wekley's condition at the time he
commtted the offense. |If counsel had had M. Wekl ey exam ned by
anot her psychiatrist (as the district court indicated reasonably
conpet ent counsel was obligated to do), and that psychiatrist had
found M. Wekley nmentally sound at the tinme he commtted the
of fense, that coul d have done consi derabl e damage to M. Wekley's
case, because, under M ssouri |law, that finding would have to have
been conmmunicated to the prosecution and could have been used
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against M. Wekley at trial. See Mb. Ann. Stat. 8§ 552.030. 3,
§ 552. 030. 5.

Nor do we know exactly how Dr. Parwati kar woul d have testified
or, indeed, whether he would have testified at all. (Under
M ssouri law, Dr. Parwatikar's witten report itself was adm ssible
into evidence. See id.) M. Wekley has never made an offer of
proof on Dr. Parwatikar's availability or on the contents of his
testinmony. It is not a criticismof Dr. Parwatikar's report that
it is somewhat curt, |aconic, and conclusory, stating only that he
believed that M. Wekley "was suffering froma nental disease or
defect at the time of the alleged crine which nade him act on
del usi ons against his wife," and ending with boilerplate that nore
or less parrots the statement of the legal standard of insanity
contained in the | anguage of Mdb. Ann. Stat. 8§ 552.030.1 in effect
at therelevant tine. It is true that M. Wekley al nost certainly
suffers from paranoi d schi zophrenia, but there is nothing in the
report that explains what that is, why it would nake him act on
del usi ons, and, nost inportant, how M. Wekl ey's nedi cal condition
fit wwth the applicable |legal standard. Wthout such supporting
material, it is not easy to make an accurate prediction about the
effect that Dr. Parwati kar's report or testinony woul d have had on
the jury.

2. W find it significant that M. Wekley offers no
additional evidence as to his conpetence at the tinme of the
of fense, thus distinguishing the present case from HIll v.
Lockhart, 28 F.3d 832 (8th Cir. 1994), cert. denied, 115 S. C.
778 (1995). In that case, the petitioner introduced records of his

previous treatnent for nmental illness that had not been di scovered
by his counsel and that contai ned matters of direct rel evance to an
insanity defense that was in fact pursued at trial. 1d. at 842,
845- 46. In contrast, in this case M. Wekley nakes no show ng
what ever that his nmedi cal history was not properly reconstructed by
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the doctors who examned him or that it was not adequately
described in the doctors' reports to which counsel had access.

3. There was sone evidence that contradicted Dr. Parwatikar's
conclusion. Dr. Corales's report or testinony to the effect that
he was unable to determine M. Wekley's condition at the tine of
the murder could have served at |east partially to underm ne
what ever effect Dr. Parwati kar's report or testi nony woul d have had
on the jury.

4. Mssouri |aw puts sonme form dable and carefully w ought
i npedi ments in the way of a defendant wi shing to be relieved from
the responsibility for his or her acts on the ground of nental
di sease or defect. First of all, the burdenis on the defendant to
prove that he or she is not responsible for his or her conduct.
Mb. Ann. Stat. 8§ 552.030.6 provides, noreover, that "[a]ll persons
are presuned to be free of nental disease or defect excluding
responsi bility for their conduct.” This presunption is conclusive
in the absence of evidence to the contrary and does "not di sappear”
upon the introduction of evidence to the contrary. See id.
| ndeed, the statute provides that the presunption "alone [is]
sufficient to take that issue to the trier of fact." See id.
In other words, a Mssouri jury may find a person free of absol ving
mental defect even if all the expert testinony is to the contrary.

5. If M. Wekley had been tried in the way that we are
required to hypothesize, there would have been four possible
outcones: The jury could have rejected the insanity defense and
sentenced himto life; it could have rejected the defense but been
unabl e to deci de on puni shnent; it could have found for M. Wekl ey
on his insanity plea, whereupon he would have been indefinitely
coommtted to a nental institution; or it could have rejected
the insanity defense and sentenced M. Wekley to less than a
life term W see no rational way of choosing anong these
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possibilities. W note, noreover, that the first two putative
outcones are the sane as what actually occurred in M. Wekley's
trial and that the third, for all that we know, could well have
turned into their near-equival ent, because M. Wekley m ght have
spent the rest of his life in a nental institution. W cannot see
howit is possible to conclude that the fourth of the hypothesized
outcones is nore likely than any of the others.

6. W note that, while pleading in the alternative is
certainly legally permssible, and anong |awers does not cone
encunbered with a presunption of double-talk, there is nuch
respectabl e opinionto the effect that jurors are put off by it and
regard it with suspicion. In fact, there is considerable enpirical
evi dence that insanity pleas in and of thensel ves are not received
favorably by jurors. See, e.qg., C Boehnert, Characteristics of
Successful and Unsuccessful Insanity Pleas, 13 Law and Human
Behavi or 31, 34, 36-37 (1989).

7. Finally, we call attention to sonme difficulties that an
insanity pleain this particular case would |ikely have encount ered
even if the jury had been otherw se receptive to or neutral wth
respect to one. W have read the trial transcript with great care,
and it is clear fromthat reading that a reasonabl e jury coul d have
concl uded that M. Wekley had been planning to kill his wife and
hinself for some tine. Hi's own children testified that he asked
them shortly before the shooting what they would do if something
happened to hi mand their nother; he made arrangenents at a bank to
have his noney accessible to his son; and there was evi dence that
he furtively took the nurder weapon fromthe trunk of his car when
he thought that no one was |ooking. Wile people with delusions
are certainly capabl e of doing these things, actions |i ke these are
hard to square with those of soneone who, in the words of the
relevant statute (and of Dr. Parwatikar), "does not know
or appreciate the nature [or] quality ... of his conduct."
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See Mb. Ann. Stat. 8 552.030.1. It is true that Dr. Parwatikar
also said that in his opinion M. Wekley "did not," closely
tracking the words of the statute in effect at the relevant tineg,
"know ... the wongfulness of his conduct and, thus, he was
i ncapabl e of conformng his conduct to the requirenments of the
| aw. " See id. Dr. Parwatikar said as well that he thought
M. Wekl ey was acting on delusions that his wife was unfaithful.

But it is wongful to kill an unfaithful wife, and Dr. Parwatikar
did not say why M. Wekley did not know what he was doi ng was
wong. |In other words, M. Wekley's acts are certainly consi stent

wi th someone who was suffering from del usions but not necessarily
wi th someone who did not know that his act was w ong.

In sum we see nothing in this record that would allow us to
conclude that a different result in M. Wekley's trial would have
been reasonably probable had his counsel pursued the course that
M . Wekl ey says he should have. That being the case, we reverse
t he judgnent of the district court.

HENLEY, Senior Circuit Judge, with whom RICHARD S. ARNOLD, Chi ef
Judge, MMLLIAN, LOKEN and MJRPHY, GCircuit Judges, join,
concurring and dissenting.

Agreeing, as | nust, with the ngjority that Wekley is not
entitled to habeas corpus relief on his due process and
i nconpetency clains, | concur in Part | of the majority opinion
However, | disagree with its holding that Wekley is not entitled
torelief on his ineffective assistance of counsel clai mregarding
wi t hdrawal of his insanity plea, and thus dissent as to Part Il of
the majority opinion. Counsel's performance appears to ne to have
been both deficient and prejudicial to Wekley. See Strickland v.
Washi ngton, 466 U.S. 668, 687 (1984).




Per f or mance

As to the performance conponent of the Strickland test, the
maj ority holds that "counsel's intention [] to protect M. Wekl ey
from an indeterminate sentence in a nental institution' was a
reasonable trial strategy. Slip op. at 3-4. The majority
recogni zes that the strategy woul d be unreasonable if Wekl ey had
been opposed to it or had not been informed of his pleading
options, and that at the evidentiary hearing in district court
Weekl ey testified that counsel had not explained his options and
had coerced himinto withdrawing his insanity plea. The nmgjority
al so recogni zes that the district court did not "entirely" believe
counsel "s testinony that it was Wekl ey who i nsi sted on wi t hdraw ng
the insanity plea. 1d. at 3. However, critical of the district
court's credibility findings, the majority goes on to make its own
findings, crediting counsel's testinony and di screditing Wekley's
testi nony.

Al though the district court did not expressly resolve all
di sputes in the testim)ny,l it certainly did not credit counsel's

'For exanple, Wekley testified that counsel coerced himinto
wi t hdrawi ng the insanity plea by telling himthat a client who had
been acquitted by reason of insanity had commtted suicide while in
a nmental hospital. Counsel did not deny that one of his insanity
acquittees had commtted suicide and that Wekl ey had known about
the incident and had been influenced by it. However, counse
denied telling Wekley about it, claimng "sonebody, | believe it
was one of the doctors,” told Wekley. Although the district court
noted that in an undated letter to counsel Wekley had previously
cl ai med that counsel had told hi mabout the incident, the court did
not expressly resolve the dispute.

Certainly, if counsel coerced a client into w thdrawi ng an
insanity plea, counsel's performance would be professionally
unreasonabl e. Bouchillon v. Collins, 907 F.2d 589, 596 (5th G r
1990) (counsel's performance unreasonable where he failed to
investigate insanity defense and "persuaded' defendant into
abandoni ng defense by telling him that juries reject defense
despite expert testinony); cf. Thomas v. Lockhart, 738 F.2d 304,
309 (8th Cir. 1984) (counsel's performance unreasonabl e where he
"per suaded” defendant to plead guilty by giving himinpression that
"a trial would be an exercise in futility" because of racia
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testinmony that he had inforned Wekley of his options and that
Weekl ey chose to withdraw the insanity defense. To the contrary,
the district court discredited counsel's testinony and credited
Weekl ey's testinmony, finding as a matter of fact that it was
counsel, not Wekley, who nade the decision to wthdraw the
insanity plea. The court held:

Trial counsel fell below the standard of reasonably
conpetent representation of his client by deciding when
he was first hired that the matter would be tried under
a plea of not guilty and failing to take into account
information that |later cane to his attention concerning
the mental state of his client indicating that the client
had a nental disease or defect.

Weekl ey v. Jones, No. 4:88-CV-1602, slip op. at 54-55 (E.D. M.
Mar. 15, 1994).°2

In support of this holding, throughout its 60-page opinion,
the district court indicated that it was counsel, not Wekl ey, who
decided to withdraw the insanity pl ea and proceed on a strai ght not
guilty plea. For exanple, the court stated:

--1t is apparent that from the very beginning of his
enpl oyment [counsel] had planned to try the case upon a
plea of not guilty. 1d. at 42.

--Underlying trial counsel's decision to w thdraw the
pl ea of not guilty by reason of insanity and to try the
case on the plea of not guilty was counsel's decision
fromthe very beginning that this was a case to be tried
[on a straight not guilty plea]. 1d. at 52.

--[Counsel] appears to have made up his mnd from the
very beginning that the case was to be tried under a plea

prej udi ce).

*The district court adopted the report and recommendation of
a magi strate judge.
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of not guilty and closed his mnd to any alternative to
that position . . . . 1d. at 54.

The district court believed it was "apparent” that counsel had
made up his mnd fromthe very beginning to withdraw the insanity
def ense because counsel had not, anobng other things, investigated

Weekl ey's psychiatric history, "in spite of the continuous and
consi stent diagnosis of every doctor who had seen [Wekl ey] that
[ he] was a schi zophrenic, suffering fromparanoia.”™ [d. at 53.

Inaddition, the majority m scharacterizes Wekl ey' s testi nony
at the evidentiary hearing as "late-bloomng.” Slip op. at 5.
Al t hough at the change of pl ea hearing, Wekley eventually told the
court that he understood his pleading options and that he was
wi t hdrawi ng the plea voluntarily, his statenent canme only after the
fol | owi ng exchange:

COURT: Now, do you want to withdraw the defense of nental
di sease or defect which excludes responsibility, M.
Weekl ey?

COUNSEL: Judge, he may not understand all those | egal
terms. May | ask himthis way?

COURT: Certainly.

COUNSEL: Do you understand, M. Wekley, that when we
withdraw and if we withdraw the Plea of Not Guilty by
Reason of Mental Illness or D sease or Capacity, we are
not entering a Plea of Guilty. W are going to proceed
totrial on your Plea of Not Guilty that you did not slay
your wife, that you did not commt Miurder in the Second
Degree, do you understand that?

WEEKLEY: Yeah.

COUNSEL: And that's what we discussed and that's what
you wanted to do, isn't that correct?

VEEEKLY: Wl |

** k%
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COURT: Maybe |1 could put it a different way than
[counsel]. What we're saying to you is do you want to
plead insanity in this case; that is, that you weren't
responsi bl e for your actions?

WEEKLEY: | understand what you nean, but | don't know
what to say. | actually don't.
COUNSEL: | believe we have to rely upon his lawer in

this case and I have to take the full responsibilitg for
the sake of the record. M. Wekley and his wife” and
nmysel f discussed this matter at length. . . . [I]t was
M. Weekley's desire that he invoke the defense of Not
Quilty. M. Wekley by the very act of the of fense does
not remenber . . . a lot of things that took place. He
was, you know, seriously injured hinself, but he feels
that he is not guilty of Manslaughter, is that right?

VMRS. WEEKLEY: For what ever reason.

COUNSEL: I mean Murder in the Second Degree or
Mansl| aught er or anyt hi ng. He does not feel that he
killed his wfe.

COURT: Ms. Wekley, I'Il have to rely on you sonmewhat.
Do you feel that it's your husband's best interest to
withdraw this Plea of Not Guilty by Reason of Menta
D sease or Defect?

MRS. WEEKLEY: | don't know. . . . | do bedpans, you do
| awbooks, okay?

** k%

PROSECUTOR: Your Honor, | hate to interrupt, but |
believe . . . that they can go with also Not Guilty and
Not Quilty by Reason of Insanity and conbi ne the two.

COURT: Yes, you can rai se both defenses at the sane tine
if you want or you can raise one or the other. 1In other
words, you can plead Not QGuilty or Not Guilty and Not
Quilty by Reason of Mental Disease or Defect or Not
Quilty by the Reason of Mental D sease or Defect.

COUNSEL: Well, the only reason we're here is we thought
we were trying hi mon the grounds that he was Not Guilty.
That's what you hired us for.

\Weekl ey married a nurse he net while hospitalized follow ng
t he shooti ng.
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Trial Transcript at 114-18. The district court extensively noted
t he above colloquy, which fully supports its finding that it was
counsel , not Weekl ey, who insisted on withdrawi ng the insanity plea
and proceeding on a straight not guilty plea.

Mor eover, counsel's failure to investigate Wekley's nental
history is not "beside the point." Slip op. at 3. Even assum ng
that counsel's strategy was based on Wekley's desire to avoid an
indefinite commtnent in a nental hospital, | agree with the
district court's alternative holding that such a strategy was
unreasonabl e i n the circunstances. Although "'[t] he reasonabl eness
of counsel's actions may be determ ned or substantially influenced
by the defendant's own statenents or actions[,]'" LaRette v. Delo,
44 F.3d 681, 685 (8th Cir.) (quoting Strickland, 466 U.S. at 691),
cert. denied, 116 S. Ct. 246 (1995), it does not necessarily foll ow
that an attorney may blindly followa client's uncounsel |l ed wi shes.

"The reason |lawers may not 'blindly follow such comands is that
al t hough the decision to use [insanity] evidence in court is for
the client, the lawer first nust evaluate potential avenues and

advise the client of those offering nmerit." Thonpson v.
Wai nwright, 787 F.2d 1447, 1451 (11th Cr. 1986) (internal citation
omtted), cert. denied, 481 U S 1042 (1987). " Reasonabl e

per f ormance of counsel includes an adequate i nvestigation of facts,
consideration of viable theories, and devel opnent of evidence to
support those theories.” Hill v. Lockhart, 28 F.3d 832, 837 (8th
Cir. 1994) (internal quotation omtted), cert. denied, 115 S. C
778 (1995). We have observed that "strategy resulting froml ack of
diligence in preparation and i nvestigation is not protected by the
presunption in favor of counsel."” Kenley v. Arnontrout, 937 F.2d
1298, 1304 (8th GCr.), cert. denied, 502 U S. 964 (1991).

It is undisputed that counsel did not obtain, review, or even
request records of Weekl ey's repeat ed hospitalizations for paranoid
i deations directed towards his wife, which |I find unreasonable
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given counsel's testinony that a psychotic episode would be a
significant factor in deciding whether to present an insanity
defense. | also find surprising counsel's adm ssion that he took
no steps to ensure that Wekley understood the consequences of
wi thdrawing the insanity plea and proceeding on a straight not
guilty plea. To nme, counsel's "explanation that he did not
investigate . . . because of [Wekley's] request,” or attenpt to
ensure that Wekley understood the consequences of the various
pleas, is "especially disturbing,"” because counsel was aware of
Weekl ey's "nmental difficulties.” Thonpson, 787 F.2d at 1451. Even
though Dr. Parwatikar concluded that Wekley, having been
nmedi cated, was conpetent to stand trial, he nonetheless reported

that Weekley had a "thinking disorder . . . conplicated by his
borderline mental retardation which made] it difficult for himto
use proper judgnent.” It has been held that "[a]n attorney has
expanded duti es when representing a client whose condition prevents
hi m from exerci sing proper judgnent." 1d.

Prej udi ce

The majority al so concl udes that even if counsel had perfornmed
deficiently, Wekley cannot prevail because he has not shown that
t he performance prejudiced the outcone of the trial. | disagree.

1. The mpjority believes that it cannot make an "accurate
prediction" about the effect of Dr. Parwatikar's report on the
jury, characterizing the report as "curt, | aconic, and conclusory."”
Slip op. at 6. The majority mscharacterizes the report. The
report did not "only" state that "M . Wekley was suffering froma
ment al di sease or defect at the tine of the alleged crine which
made him act on his delusions against his wife" and "end[] wth
boil erplate that nore or |less parrots the statement of insanity.”
Id. Rat her, the seven-page single-spaced typewitten report
details, anong other things, Wekley's psychiatric, famly and
social history and the results of physical, nmental status, and
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psychol ogi cal exam nations. Moreover, Dr. Parwati kar di scusses why
he bel i eved Wekl ey was insane at the tine of the offense. | set
forth bel ow sone rel evant portions of the Novenber 4, 1978 report:

I'1. PAST PSYCH ATRI C HI STORY

M. Wekley has been admtted several tinmes for
psychiatric illness dating back to March 4, 1973. At
that time he was an inpatient in St. Vincent's Hospital
in St. Louis, Mssouri. Reports indicate that he was
acutely agitated and quite paranoi d, paranoi d i deas being
directed toward his wfe. He felt that she was having
nultiple affairs and had hired two gangs to kill him He
was pl aced on nedi cati on and was subsequently di scharged
to his wwfe. Later on, he had adm ssions to Farm ngton
State hospital in 1976 and 1977 and al so was treated on
an out-patient basis at the V. A Hospital in Poplar Bluff
and at the Malcolm Bliss Mental Health Center in St.
Louis. During nost of his hospitalizations, he exhibited
paranoi d i deati ons, hallucinations and del usi ons, and at
tinmes had threatened to kill his wife or hinself. NMbst
of his readni ssions were precipitated by himnot taking
his prescribed nedi cation.

* k%%

V. MENTAL STATUS EXAM NATI ON

* k%%

Thought Content: When asked to descri be how he ended up
at Farm ngton State Hospital, M. Wekley stated, "They
told me | killed ny wife. . | ‘don't remenber
anyt hing." Wen asked to recall what ever he coul d during
that period of tine, he stated that just prior to this
i ncident he was thinking about going to St. Vincent's
Hospi tal because he was getting very nervous. |In fact,
he was so nervous that he had taken a trip to Arkansas
w t hout any reason and was com ng back. When asked to

describe his nervousness . . ., he stated, "I was just
paci ng around. | was nervous, shaky all over." \Wen
asked to describe his illness in the past, he stated that

he had been to St. Vincent's Hospital in 1973 and,
al though he does not renenber all the circunstances
surroundi ng the hospital adm ssions, he stated that his
nmom had told himthat he was constantly wal ki ng, pacing
and crying very easily. He alsoreadily admtted that he
al ways thought that his wfe was running around with his
best friend. He also said that at one point he could see
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rat poison in his oatneal, and he told her son, "She was

trying to get little green nmen to put acid in ny
shoes."”. . . Wen asked how he was able to get the gun,
he stated . . . he does not renenber . . . how he got
hold of it. . . . \Wen asked how he was able to get

better from his sickness, he stated that medication
al wvays nade hi mfeel good very quickly and he was able to
start feeling better. Wen asked why he discontinued
medi cation, he stated that after discharge, it would be
either too far for himto go to the outpatient clinic or
nobody would worry whether he took nedication or not.
When asked how he feels right now, he stated, "I don't
believe | did this. | really loved her. | mss her.
Even ny famly tells nme | nmust have been sick to have
done that. |1'mgoing to take ny nedication regularly now
and I"mgoing to get rid of all those guns.

| nsi ght and Judgnent: . . . He states that he was very
si ck and was not on nedi cation, thus he does not renenber
anything that went on at that tinme. . . . He does not
hesitate to admit that he felt very paranoid about his
wfe, particularly her trying to kill himas well as her
running around with other people. He also admits to the
fact that whenever he was sick, he used to feel that she
was doing all these things to him

VI. PSYCHOLOG CAL TEST

Psychol ogical tests . . . indicate that he is functioning
at a borderline retarded range of intelligence, his 1Q
being 71 . . . [and has] little ability to cope with

dai |y demands or to handle his enotions.

** k%

| X. DI AGNOSI S

295. 35 Schi zophreni a, Paranoid Type, in rem ssion

310.4 Borderline Mental Retardation with sone organic
i mpai rment in verbal areas

907.1 Post gunshot wound i njuries with conplications (on
treat ment)
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X. DI SCUSSI ON

This 40 year old . . . male currently does not show
synpt onms of psychosi s except inappropriateness of affect
and passi ve delusions in the sense that he still believes

that his wife was trying to poison himas well as running
around with his best friend. Delusions [are] ideas which
are not in keeping with one's cultural realities, thus
t hese t hought s nust be consi dered as del usi ons because if
his wife were [trying] to get rid of him she had anple
opportunities to do so. .o

The nedi cation has hel ped himget back into reality and
| ook at the situation much nore objectively. Although
have nade the di agnosi s of schi zophreni a, paranoid type,
it appears that his npods fluctuate quite frequently
bet ween agressivity, paranoid thinking and then
depression, which is nore or |ess indicative of manic-
depressive or schizo-affective schizophrenia. The past
history indicates that has been going through this
particul ar di sorder quite periodically, particularly when
he is not taking his nedication reqularly and has shown
consistently the same synptomalogy, including the
paranoid i deation toward his wife. Hi s thinking di sorder
Is also conplicated by his borderline nental retardation
which makes it difficult for himto use proper judgnment
in reality.

* k%%

Since this <condition has been |ong-standing and
schi zophreni [a] cannot be "cured" but only arrested with
ongoing nedication, it is ny opinion that he was
suffering froma nental di sease or defect at the tine of
the alleged crine which nmade him act on his del usions
against his wfe.

* k%%

Xl . FI NDI NGS

1) M. Janes Wekley has a nental disease or defect
wi thin the neaning of Section 552.010.

2) At this tinme, having been treated . . ., he has the
capacity to understand t he proceedi ngs agai nst himand to
assist in his own defense.

3)Reviewi ng the history as well as previ ous exacerbations
of his nmental illness and the delusional patterns, it is
ny opinion that at the tine of the alleged crininal
conduct he did not know or appreciate the nature, quality
or _wongfulness of his conduct and, thus, he was
i ncapabl e of confornm ng his conduct to the requirenents
of the | aw
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4) Consi dering his partially inproved nental condition and
need to stabilize his nedications as well as
reconstruction of his jaw to prevent further physica
deterioration, he needs to be hospitalized pending
further proceedings.

X1, RECOMVENDATI ONS

** k%

2) It is recoomended that he be considered not guilty by
reason of insanity and commtted to the Departnent of
Mental Health for treatnent and rehabilitation.

(Enmphasi s added.)

In sum Weekley was a man who since 1973 had been repeatedly
hospitalized foll owi ng paranoi d del usi ons and hal | uci nati ons that
his wife was trying to kill him Al though while hospitalized, he
would inprove with medication which "helped him get back to
reality,” on discharge Wekley would discontinue his nedication,
causing the return of the delusions and hal | uci nati ons. Wekley's

delusions--including his belief that his wife had sent "little
green nen" to kill him-were "not in keeping with [] reality.” In
killing his wfe, Wekley acted on his delusions and his

schi zophreni a and borderline nmental retardation prevented himfrom
"know i ng] or appreciat[ing] the nature, quality, or wongful ness
of his conduct, and . . . <conformng his conduct to the
requi renents of the [aw "

Nor do | believe that we have to "nake an accurate prediction”
about the effect of the report onthe jury. Slip op. at 6. As the
maj ority recognizes:

[d]espite the use of the word "probability" in th[e
Strickland] formulation, the Suprenme Court has expl ai ned
that a reviewi ng court does not have to believe that an
alternative strategy would nore |ikely than not have
succeeded. Instead, the Court indicated that a
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"reasonabl e probability is a probability sufficient to
under m ne confidence in the outcone.”

Id. at 5 (quoting Strickland, 466 U S. at 694). Even if counse
only had introduced Dr. Parwati kar's report, ny confidence in the

outcone of the trial 1is wunderm ned. Al though the majority
hypot hesi zes that another doctor m ght have found Wekl ey sane at
the tinme of the offense, | do not think that is a reasonable
hypot hesi s given that Wekley's paranoid schizophrenia was | ong-
standi ng and i ncurabl e. See Hill v. lLockhart, 28 F.3d at 841
(psychol ogi st expl ained "because [defendant's] nedical records

suggested a history of chronic paranoid schizophrenia, it would be
reasonabl e to assune that [he] has been to sone degree [a] paranoid
schi zophrenic for a long tinme, including the period of the events
in question”) (internal quotation omtted).

2. The mpjority faults Wekley for not offering additional
evidence of his insanity at the time of the offense and
di stinguishes this case from Hll. In H1ll, the defendant was
convicted for the murder of a state gane and fish comm ssi oner and
presented an insanity defense based on paranoid schizophrenia
mani f ested by a vi ol ent and uncontroll abl e reaction "to a person in
uniform"” |d. As | read HlIl, while the trial attorneys requested
records of Hill's previous treatnment for paranoid schizophrenia,
they "did not obtain all of his nmedical records before trial and []
never introduced the nedical records that they did have." I d.
However, in large part, this court found that the attorneys'
performance was not deficient because "much of the nost useful
information included in those records was alluded to in the
testimony of the clinical psychologist who testified for the
def ense. " Id. | ndeed, the only part of the guilt phase
performance that the court found deficient was the attorneys'
failure to question the psychol ogi st regarding information in the
records and his report indicating that H Il had stopped taking
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anti-psychotic nedication several weeks before the nurder. The
court believed that an insanity defense based on failure to take
nmedi cati on was an "obvi ous one" and "nore believable than the one
actually presented.” 1d. at 842. "

Wiile it is true that Weekl ey did not have a second eval uati on
indicating he was insane at the tinme of the crinme, in Hll the
attorneys had the defendant examined by a second nental health
pr of essi onal because they needed "to find sone expert testinony to
refute the conclusions of the court-ordered evaluation[,]" which
found H Il sane at the time of the offense. 1d. at 841 (internal
guotation omtted). |In the present case, Dr. Parwati kar exam ned
Weekl ey pursuant to court order, and, as counsel conceded, the
doctor's report woul d be "strong [ and] persuasive" evidence for the
jury because counsel could tell the jury, "Here's sonebody | didn't
hire."

3. Dr. Corales' report does not undermne Dr. Parwatikar's
opi nion that Wekley was insane at the tinme of the offense. Dr.
Coral es noted Wekl ey's repeated hospitalizations dating back to
1973 for "paranoid i deations which were directed towards his wife,
who he felt was having multiple affairs and [had] hired two gangs
to kill himt and t hat Wekl ey reported seeing "snmall people, who he
had seen in the past as they were putting acid in his boots and
wanted to kill him™"™ Although Dr. Corales found that Wekl ey was
i nconpetent to stand trial and diagnosed him as a paranoid
schi zophreni c, he did not coment on the question whet her Wekl ey
was insane at the tine of the offense because of "lack of
supporting material." |In contrast, Dr. Parwati kar found Wekl ey- -

‘I'n the present case, as the district court noted, "[a]t |east
insanity woul d have given a reason for what occurred. [Wekley's]
testi mony gave no reason, except that he blacked out." Wekley v.
Jones, No. 4:88-CV-1602, slip op. at 52. Indeed, counsel admtted
that insanity was the only viable defense that Wekl ey had.
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havi ng been nedi cat ed--conpetent to stand trial, but--based on his
review of the "ward reports, previous history, nedical records
psychol ogi cal testing, [and] personal interviews"--concluded that
Weekl ey was insane at the tinme of the offense.

4. Even though the jury could consider the statutory
presunption of sanity, at a mninmum had counsel introduced Dr.
Parwati kar's report detailing Wekley's |ong-standing paranoid
schi zophrenia, 1| amnot confident that the jury woul d have voted to
convi ct .

5. The mpjority sees no rational way of choosing anong four
possi bl e outconmes of the trial had evidence of Wekley's nenta
hi story been introduced. | amnot aware that Strickland requires
this court to predict which outcome would be nore Iikely. In
addition, although the najority believes, apparently as a practi cal
matter, that an indefinite conmtnent to a nental hospital is the
"near equivalent” of a life sentence, slip op. at 8, the Suprene
Court has held that "confinenent in prison is punitive and hence
nore onerous than confinenent in a nmental hospital[.]" Heller v.
Doe, 113 S. C. 2637, 2645 (1993). See also Foucha v. Louisiana,
504 U.S. 71, 80 (1992) ("[a] State, pursuant to its police power,
may of course inprison convicted crimnals for the purposes of
deterrence and retribution” but has no punitive interest in an
insanity acquittee, who was "exenpted [] from crimnal
responsi bility").

6. It may well be that juries are "put off" by insanity
pl eas. Slip op. at 8. However, a "bias against a claim of
insanity does not justify a failure to investigate" or present the
defense if the circunstances so warrant. Bouchillon v. Collins,

907 F.2d 589, 596 n.24 (5th Gr. 1990). In fact, the study cited
by the mmjority, Boehnert, Characteristics of Successful and
Unsuccessful Insanity Pleas, 13 Law and Human Behavi or 31 (1989),
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suggests that if counsel had presented an insanity defense Wekl ey
m ght have been successful. The study, which conpared insanity
found "[s]ignificantly
nore successful acquittees had been found inconpetent to stand

acquittees with "unsuccessful attenptees,

trial at an earlier stage in their trial" and were "nore likely to
have | ower intelligence and nore inpaired reality testing"” than the
attenptees. 1d. at 36.

7. | do not deny that the state may have produced sone
evi dence from which a reasonable jury could have inferred that
Weekl ey was planning to kill his wfe. However, the fact that
there is evidence tending to support the jury's verdict does not
defeat Wekley's claim that "there is a reasonable probability
that, but for counsel's unprofessional errors, the result of the
proceedi ng would have been different." Strickland, 466 U. S. at
694. In Kyles v. Witley, 115 S. . 1555, 1566 (1995), the

Suprene Court made cl ear that the "reasonabl e probability" standard
w5

"is not a sufficiency of evidence test.

In the present case, evidence that Wekl ey had pl anned to kil
his wife is consistent with his |ong-standing history of paranoid
thoughts and threats to his wife which resulted in repeated
hospitalizations dating back to 1973. This is not, as the mgjority
suggests, a case of a donmestic shooting by a jeal ous husband who
knew what he was doing and that it was wong. Although it is true
that Wekley believed that his wife was having affairs, he also
bel i eved that she was trying to kill himby having "little green
men" put acid in his shoes. In these circunstances, | am not
confident that the jury would conclude that Wekley knew what he
was doi ng or appreciated the wongful ness of his conduct.

Al t hough Kyl es concerns the "reasonabl e probability" standard
in the context of a suppression of evidence claim the Court nade
cl ear that the standard was nodel |l ed after the Strickl and prejudice
standard. 115 S. C. at 1566.
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For the foregoing reasons, | would affirmthe district court's
j udgnment granting Weekl ey's petition for a wit of habeas corpus on
the ground that he was denied effective assistance of counsel in
regard to the withdrawal of his insanity plea.
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